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Today’s Agenda
•
•
•
•
•
•
•
•
•
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Greetings and Introductions
The U.S. Criminal Justice System
The Lindsey Case
Fraud and Corruption Categories
The 7 investigative Techniques
Tracing
Lessons Learned and Helpful Guidance
FCPA
Forensic Data Analysis
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US Criminal Justice System
• Department of Justice- “DOJ”
–
–
–
–

DOJ Attorneys (From Washington, DC)
U.S. Attorneys Office- Assistant USA (Los Angeles)
FBI (Primary investigative agency for FCPA)
IRS Criminal Investigation Division

• The Grand Jury Process
–
–
–
–

AUSA presents evidence to jurors (18-24 who serve)
Federal agents testify
Other witnesses as well
GJ returns a “True Bill” or indictment (requires 12 votes)

• US District Court- Where trial took place (Los Angeles)
– Jury hears evidence (conviction requires proof beyond a
reasonable doubt)
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The Lindsey Case
• Lindsey Federal Prosecution Team
– 2 Washington DC based DOJ attorneys (Fraud Section,
FCPA unit)
– 1 Assistant United States Attorney (California)
◊ Numerous attorneys and paralegals from USA Office in LA

• FBI Agents (2 co-case agents, others helping on
searches, electronic data, analysis, etc.)
• IRS Agents from Criminal Investigation Division

4

©2012 CliftonLarsonAllen LLP

Who Is Lindsey?
• Lindsey Manufacturing Company is a small company
located outside of Los Angeles
• They have been in business since 1947
• They employ approximately 110 people
• They manufacture temporary, emergency power towers
that are used after natural or man made disasters occur
(hurricanes, tornadoes, floods, riots)
• They have virtually 100% of the U.S. market and a
substantial share of the international market in
emergency power restoration systems
• They are the only U.S. company manufacturing those
towers which are industry standard “Lindsey Towers”
5
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The Lindsey Defendants
•
•
•
•
•
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Lindsey Manufacturing Co. (A corporate defendant)
Dr. Keith Lindsey, Ph.D (President and CEO)
Steve Lee (CFO) at Lindsey
Angela Aguilar (Wife of Enrique Aguilar)
Enrique Aguilar (was not on trial in the Lindsey case
although he was indicted and remained a fugitive
from Justice in Mexico)
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History of the Case
• The Lindsey case emanated from an investigation into
ABB Group, a Swiss engineering, power and automation
technology company, in 2008
• ABB is a multinational conglomerate with 1000’s of
employees and a prior record of an FCPA violation
• ABB self reported violations of the FCPA to the DOJ
• Enrique Aguilar, a Mexican sales agent for ABB, was
linked to corrupt payments to Mexican officials who
worked at Comision Federal de Electricidad (CFE)
• Enrique owned a company called Sorvill that was used to
“launder” the ABB payments to the Mexican officials
7
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History Continued
• Enrique also owned another company called Grupo.
• Lindsey Manufacturing Company (Lindsey) only dealt with
Grupo, not Sorvill
• The DOJ believed that Lindsey must also have been paying
bribes to Mexican officials at CFE, because of its connection to
Enrique and Grupo
• The US Attorney’s office in LA indicted the Lindsey defendants
in 2010 (FCPA conspiracy and other FCPA charges)
• The Lindsey defendants were all convicted in May 2011
• In December 2011 the US District Court judge dismissed the
indictment and threw out the charges against the Lindsey
defendants based on prosecutorial misconduct in December
2011
8
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The Prosecutor’s Case
• ABB admitted to bribing Mexican officials through Sorvill,
a company owned by Aguilar
• Aguilar owned both Sorvill and Grupo, another Mexican
company
• The prosecutors tried to prove that Lindsey paid bribes
through Sorvill as well as Grupo
• Aguilar was paid a 30% commission which was passed on
to the customer by Lindsey
• Lindsey didn’t do much business in Mexico before Aguilar
came along (but this is erroneous and untrue)
• Aguilar purchased a red Ferrari, a yacht and made
expensive credit card purchases for one Mexican official
9
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The Defense’s Response
• Lindsey never paid anything to Sorvill (confirmed)
• The 30% was for commission and expenses such as
travel, etc. per their contract
• Lindsey only sold ERS towers to Mexico after an
emergency, not due to bribes
• Lindsey had been selling ERS towers to CFE in Mexico for
nearly 20 years- Prosecutor said only after Aguilar came
• The prosecutor never traced funds and said it wasn’t
necessary- But, we did
• We demonstrated that the Ferrari, yacht and credit card
payments were not made from Lindsey funds
10
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Notable Quotes - By The Judge
“I anticipate hearing from agent ___ tomorrow. I want
the prosecutor to be on notice that I found that
some of the charts that agent __ testified to were so
ill-advised, misleading, shockingly incomplete, that I
attach relatively little or no value on those charts as
part of the prosecutor’s case. ….. and some, but not
all, of the concerns I have about those charts and of
agent __ testimony … but I found that to be a very –
very surprising and troublesome summary on the
part of the prosecutor”

11

©2012 CliftonLarsonAllen LLP

Notable Quotes - Being Fair
Question by defense counsel.
“Wait a second. You are a member of the Department of
Justice. We saw a big seal come up on the slide show before
this demonstration started. You are a member of that
Department of Justice, aren’t you?”
Answer by FBI Agent
“Yes, through the FBI, that’s correct”
Q. “And justice is the most important thing in your professional
career, isn’t it.”
A. “The most important thing to me, I’m a gatherer of facts, sir.
That’s my job. That’s what I do. I gather the facts. I gather
the evidence. As far as justice, it’s not for me to say.”
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The Court’s Ruling On Dismissal
• The prosecutor allowed a key FBI agent to lie to a
federal grand jury
• The prosecutor inserted false information into
affidavits for search and seizure warrants
• The prosecutor failed to turn over key evidence to
the defense team (Brady material)
• A prosecutor misrepresented facts to the judge
• The prosecutor looked at privileged communications
between a defendant and her lawyer
• The prosecutor engaged in questionable behavior
during closing arguments
13
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And You Ask Why?
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Three Fraud Categories

$

$

Asset
Misappropriation
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Financial
Statement Fraud
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Corruption

Uniform Occupational Fraud Classification System

Source: ACFE 2010 Report to the Nation
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The Seven Investigative Techniques*
1.
2.
3.
4.
5.
6.
7.

Undercover operations
Physical and electronic surveillance
Use of confidential sources and informants
Laboratory analysis
Interview and interrogation
Database/public records check
Analytical procedures

*Source: Derived from Richard A. Nossen’s The Seventh Basic Investigative Technique
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Analytical Procedures
 Tracing of Cash and Assets
 Financial Statement Analysis
– Vertical Analysis
– Horizontal Analysis

– Financial Ratio Analysis
 Insider Trading Analysis
 Indirect Proof Method
– Asset Valuation Method
– Bank Deposit Method
– Expenditure Method

 Industry Comparisons
 Historical Comparisons
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Basic Tracing
• What is tracing?
– Tracing of cash involves following the flow of funds from
account to account with the purpose of identifying specific
transactions, purchases or other attributes
– Tracing of assets involves identifying assets (on the books,
tax returns, etc.) and following them (from year to year) to
determine whether they were transferred, sold or
otherwise disposed
– The asset scenario often occurs in bankruptcy cases where
assets were originally listed on the books, tax returns or
insurance policies and were subsequently missing from the
schedules filed by the debtor
19
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Methods of Tracing
• Beginning balance
– What was balance prior to the transfer?
– Was it sufficient to allow payment out?

• Specific identification
– Same dollar amount of deposit and payment (or
specific attribute)

• Proximity of time
– Date of deposit and disbursement are close in
time
20
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Tracing of Cash Example
Case Example
•
Beginning Balance
Deposit
Balance
Car Purchase

$1000
$ 500
$1500
$ 500

•
•

Ending Balance

$1000

•
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Questions
Can you say the car
was purchased with
the $500 deposit?
Why or Why Not?
What happens if the
beginning balance was
$50?
What if the car was
purchased three
months later?

The Prosecutor’s “Non-Tracing” Trial Exhibit
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The Prosecutor’s “Non Tracing”
•
•
•
•
•
•

CFE pays $19 million to Lindsey for ERS from
Lindsey pays Grupo $5.9 million in commissions
Grupo buys $300K Ferrari
Grupo buys $1.8 million yacht
Grupo pays $175k in credit card purchases
Grupo pays for other expenses of relatives of
executives at Mexican utility
• But, this analysis of the flow of funds was NOT
tracing according to the prosecutors
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Tracing Example

Tracing Example

Tracing Example

Tracing Example

The Prosecutor’s Statements on Tracing
“Our argument has always been that the funds were
commingled. It was the defense’s argument . . . that
we needed to trace individual dollars to individual
benefits received by CFE officers. That was never our
theory.”
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Notable Quotes - Tracing
Question by Judge:
“So the extent that the tracing was done based on
information in – as to where it went in this chart,
based on information that was received from the
prosecutor in discovery, you have done that same
tracing, right?”
Answer by FBI agent:
“Again, I am not tracing funds, I’m showing funds from
one account to the other.”

29
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Notable Quotes- Tracing
• The FBI agent (who is a CPA) testified about tracing
during questioning from the defense counsel:
Q. “And because this is your attempt to trace
money, right?”
A. “No. It is not my attempt to trace money”
Q. “Well this is what you use to represent a circular
set of transactions, right?
A. “No. It’s what I use to show money going into
and money going out of.”
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Notable Quotes-Tracing
A CPA agent continued to be examined:
Q. “L made no payments to S that you have seen?”
A. “I don’t know where the money went from the time
it was deposited into S, I did not – I did not trace
the money to find out exactly where those dollars
went.”
Q. “You could have”
A. “I don’t know if I could have”

31
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The Judge’s Comments
“Apart from mischaracterizing the Defendants’
contentions, this argument wholly ignores that the
Government did have to prove that LMC knowingly
bribed Moreno and Hernandez by making payments
to Grupo.”
“It is indisputable that the Government therefore had
to show that LMC monies paid to Grupo were used
for the Ferrari, the yacht, etc.”

32
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More Judge’s Comments
“It also is indisputable that the Government went
about doing so by relying on flow charts that
purported to show the passage of money from LMC
to the bribees. The Government insists that this did
not entail “tracing””
“But any fair and common sense appraisal of what the
Government actually offered as evidence shows that
it was tracing. Exhibit 30 is a fine example.”

33
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The Judge’s Comments
“As for whether the Government’s misconduct was
flagrant, how could a prosecutor’s insertion of a false
statement in an FBI agent’s affidavit not be
flagrant?”
“How could a prosecutor’s failure to detect and correct
numerous unfounded misstatements of an agent
testifying under oath before a grand jury not be
flagrant?”
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Lessons Learned
• The government is very powerful and has the resources
and home court advantage
• Investigations and investigators need to be fair and
honest
• There is no advantage in stretching the truth
• Do a thorough investigation
• Agents need to call a tracing a tracing (here the
prosecutors and the FBI agents knew they couldn’t trace
the funds)
• If the prosecutor does something wrong you need to call
them on it
• In the end, justice should prevail
35

©2012 CliftonLarsonAllen LLP

Don’t bring a knife to a gunfight…
Except in Australia!
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What Investigators Should Do To Protect
Themselves
• Do a thorough investigation and know the “warts”
(and be prepared to deal with them)
• Work with prosecutors that you know you can trust
(your reputation is on the line)
• If you know something doesn’t smell right or look
right, say something (don’t wait till it is too late)
• Read your affidavits thoroughly
• Read your testimony thoroughly
• Don’t be afraid to ask questions
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FCPA Overview
• The Act (established in 1977) has two provisions:
1. Anti-bribery
2. (a) Books and records and (b) Internal controls

• Anti-bribery provision makes it unlawful to offer or
make a payment or give anything of value to a
foreign official in exchange for “quid pro quo”
• Books and records should adequately reflect all
business and accounting transactions
• Internal controls must be in place to prevent and
detect fraud
38
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FCPA Provisions
Unlawful to bribe foreign officials to obtain or
retain business. These 5 elements must be met:
1.
2.
3.
4.

Who (employees, directors, owners, 3rd parties)
Corrupt Intent (mens rea - guilty knowledge)
Payment (anything of value)
Recipient (foreign official, state owned business
enterprise)
5. Business Purpose (obtaining or retaining business)
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Ten Things To Know About the FCPA
1. Corruption in international business is common and
frequently ignored
2. Investigation, prosecution and punishment under
the FCPA is common
3. Understand your company’s risk of being involved
in international bribery
4. Your program requires a stand-alone, international
anti-corruption compliance policy, and executives
who are accountable for the “tone at the top”
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Ten Things To Know About the FCPA (Cont’d)
5. Train your board, management, employees and 3rd
parties who sell your products
6. Know all the 3rd parties your company uses in
business outside the USA and conduct due diligence
7. Establish a set of internal controls over company
expenditures and assets
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Bribery
• The essential ingredient in all bribery cases is the
proverbial “quid pro quo” or pay me something
(quid) and I will help you get what you want (quo)
• In the Lindsey case, there was no need to bribe since
CFE needed the Lindsey towers, the contracts were
awarded up to four years ahead of the alleged
bribes, and the contracts were awarded due to
hurricanes that hit Mexico
• Here we had bribery on the installment plan- I will
award the contract if you promise to bribe me four
years from now
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Bribery/Corruption Case Examples
• Graylord Investigation by FBI (35 judges in Chicago
were convicted of corruption)
• R. W. Miller (FBI agent sold secrets to a Russian
agent in LA and was convicted- USDC)
• Pharmaceutical company- FCPA allegations (Spain)
• Consumer Products company- FCPA allegations
(Argentina)
• Technology company- FCPA allegations (China)
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Detecting FCPA Violations
•
•
•
•

High risk countries (see heat map on next slide)
Weak anti-fraud programs and controls
Management who puts revenue ahead of risks
In-country managers and their pressures and
incentives to generate revenue
• Use of sales agents, intermediaries who are not
properly screened or vetted (prior history)
• Sales contracts with SOEs (state owned enterprises)
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Proactive Steps
• Examine revenue contracts to determine whether
SOEs (or government officials were involved) are
involved
• Do a deep dive into the data to see who was
involved in the negotiation and securing of contracts
with SOEs or through government officials
• The gestation period (the time it took from wining
and dining to contract signing) varies and should be
analyzed in reverse (going backward)
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Forensic Data Analysis Methodology
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1. Plan

2. Identify Risk

3. Extract Data

4. Analyze Data

• 1A. Discussion
of Forensic
Data Analysis
Capabilities
• 1B. Customize
Scope to
Client Need
• 1C. Schedule
Timeline and
Agree on
Budget

• 2A. Startup
Discussions,
Research and
Preliminary
Risk Analysis
• 2B.
Brainstorm
and Assess
Risk with
Client/Team
• Client
Specific
Risks
• Discuss
Relevant
Economic
Environment

• 3A. Planning
the Data
Extraction
• 3B. Conduct
Meeting with
Client if
Necessary
• 3C. Prepare
the Data
Request List
• 3D. Assist/
Monitor Client
Data
Extraction if
Necessary

• 4A. Normalize
Data to Ensure
Proper Import
• 4B.
Completeness
Testing
• 4C. Prepare
Data for
Analysis
• 4D. Analytical
Procedures
• Summarize
• Trend
• Extract
• Join
• Append
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5. Review and
Refine Analysis
• 5A. Identify
Anomalies
• 5B.
Corroborate
Results to
Identified
Risks
• 5C. Assess
Need for
Additional
Analysis

6. Reporting
• 6A. Provide
Results to
Client
• 6B. Document
Procedures
and Results

Forensic Data Analysis
1
0
1
0
1
0

$10,000
$60,000,000
Payment
3/15/2004
Gift
Wire
14575Transfer
Main St

$10,000,000
3/4/2004 10
Cash
9/16/2003
Acme
Inc.
13$999,999
Second Ave
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Forensic Data Analysis Process

1. Acquire Data and
Normalize
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2. Brainstorming and
Real Time Data Analysis
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3. Output Trends
and Anomalies

Digital/Frequency Testing
Benford Analysis
Why do these values occur
more often?
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Analytical Testing – Income Statement Items
Revenue Trending
30
20

$ in Millions

10
0

-10

Debit
Credit

-20
-30
-40
-50
-60
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Analytical Testing – User Activity by Month
16,000,000
14,000,000

Jan
Feb

12,000,000

Mar

10,000,000

Apr

8,000,000

Jun

May
Jul

6,000,000

Aug
Sep

4,000,000
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Nov

2,000,000

Dec

Bsimpson
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Nfine

Ijones

Analytical Testing – Time of Day
6,000
5,000
4,000
3,000
2,000
1,000
0
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Analytical Testing – Day of the Week

140
120
100
80
60
40
20
0
Monday
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Tuesday

Wednesday Thursday
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Friday

Saturday

Sunday

Questions?
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Sources of Information
• Available upon request
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